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COFFIN, Senior Circuit Judge. Appel l ant John Doe (a

pseudonym cl ains the governnment breached his plea agreenment by
failing to recommend a |ower sentence in return for his
di scl osure of a consi derabl e ampbunt of useful information about
ot her individuals' drug dealing. After extensive hearings, the
district court concluded that Doe was not entitled to sentencing
relief because he had not provided "substantial assistance"” to
t he governnent, as required by the plea agreenent and U S.S. G
§ 5KI1. 1. Doe argues on appeal that the district court erred,

inter alia, in undervaluing his cooperation and in refusing to

consi der evidence of gender-based ani nus against his attorney.
Qur careful reviewof the transcripts and other record materials
revealed no flawin the court's judgnent. We therefore affirm

| . Background

We have recounted the facts underlying this case in a

previ ous opinion, see United States v. Doe, 170 F.3d 223, 224

(I'st Cir. 1999), and therefore re-set the stage only briefly
her e. Appel l ant, who earlier in 1995 had been convicted on
cocaine distribution charges and sentenced to the statutory
m nimum term of ten years inprisonnent, was indicted again in
June of that year for another drug offense. He decided to
cooperate with prosecutors in exchange for sentencing benefits,

including a government notion for downward departure under
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Gui delines 8 5K1.1 that offered the possibility of conmbining the
puni shment for the two cases into a single, reduced term!?
Utimtely, the government recommended that the sentences be
served concurrently, but it declined to seek a downward
departure.

Doe sought specific performance from the two different
judges handling the cases. The judge in the earlier case denied
relief, and we affirmed his ruling in the decision noted above.
The judge in the later case held five days of hearings on
appellant's clainms of breach, but reached the sane concl usion:
appellant did not provide substantial assistance to the
governnment and thus was not entitled to specific performance of
the plea agreenment. That is the decision now on appeal before
us.

The district <court's resolution of factual questions
concerning either the terms of the plea agreenent or the
governnment's conduct is reviewed only for clear error, but

whet her that conduct constituted a breach of the plea agreenent

is a question of |aw subject to plenary review. United States

v. Clark, 55 F.3d 9, 11 (Ist Cir. 1995).

1'US. S.G 8§ 5KL.1 enpowers the sentencing court to depart
from the guidelines when the governnent has filed a notion
"stating that the defendant has provi ded substantial assistance
in the investigation or prosecution of another person who has
commtted an of fense."
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1. Discussion

What appellant seeks to acconplish in this appeal - to
conpel the governnent to recommend a sentence bel owthe standard
gui deline range — has by design been made difficult to achieve.
As we have observed, the governnent has alnost "unbridled
di scretion” in deciding whether to file a notion for departure

under 8 5K1.1. See United States v. Sandoval, 204 F.3d 283, 285

(I'st Cir. 2000) (citing Wade v. United States, 504 U. S. 181, 185

(1992)). Even a defendant who enters into a pl ea agreenent that
trades useful cooperation for the possibility of a downward
departure wll face an wuphill «clinb in <challenging the
governnment's discretionary decision not to file such a notion.
To prevail, a defendant nmust show bad faith, requiring proof of

ei ther an unconstitutional notive or arbitrariness, see Wade,

504 U.S. at 185-86; United States v. Alegria, 192 F.3d 179, 187

(Ist Cir. 1999),2 or a contract-like breach of explicit

2 In Wade, the Suprene Court held that the governnment's
refusal to file a 8 5K1.1 notion on behalf of a defendant who
did not have a plea agreenment was renediable only if the
gover nnent had acted based on an unconstitutional notive or if
the refusal was "not rationally related to any legitimte
Governnment end." 504 U S. at 185-86. In Alegria, 192 F.3d at
187, we stated that the good faith standard we had articul at ed
in United States v. Garcia, 698 F.2d 31, 35 (lIst Cir. 1983),
remai ned good |aw after Wade. We had ruled in Garcia that the
governnment's deci sion agai nst seeking a | enient sentence under
a plea agreenment giving the government discretion would not be
di sturbed so long as there was a "good faith consideration" of
t he defendant's cooperation. To satisfy this obligation, the
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| anguage, see Santobello v. New York, 404 U S. 257, 262 (1971).

See also Sandoval, 204 F.3d at 284, 286. In responding to an

al l egation of bad faith, the government bears only a burden of

production, see Alegria, 192 F.2d at 187, and to nerit discovery

or an evidentiary hearing on clains that a prosecutor unlawfully
refused to file a substantial-assistance notion, a defendant
must make a "substantial threshold showi ng."” Wade, 504 U. S. at
186; Alegria, 192 F.3d at 187.

VWhat ever the basis for a defendant's challenge to a
prosecutor’'s inaction, a necessary condition of relief under 8§
5K1.1 is that the defendant actually provided substanti al

assi stance to the governnent. Doe, 170 F.3d at 226. In this

governnment merely needed "to set forth in the record sufficient
reasons for its belief that [appellant] has not cooperated fully
and that . . . a recommendation [of leniency] . . . is not
proper."” 1d.; see also Alegria, 192 F.3d at 187.

The Garcia good-faith standard ensures that a defendant with
a plea agreenent is not arbitrarily deprived of the benefit of
his bargain, see 55 F.3d at 12 (prosecutors engaged in plea
bargaining are held to "'the nost nmeticul ous standards of both
prom se and performance'") (quoting Correale v. United States,
479 F. 2d 944, 947 (Ist Cir. 1973)), while it also fully protects
the governnent's legitimte exercise of its discretion to deny
a 8 5K1.1 departure.

We add one further note. Although the | anguage quot ed above
from Garcia mght suggest otherwise, "full, conplete and
t rut hf ul cooperation” does not necessarily constitute
"substantial assistance” under § 5K1.1. See Alegria, 192 F.3d
at 183-84. Oher relevant factors include the significance and
utility of the information provided, the nature and extent of
t he defendant's assistance, and the tineliness of the proffer.
Id. at 184.
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case, the district court allowed an evidentiary hearing before
concl udi ng that appellant had not net that prerequisite. The
judge neticulously reviewed and assessed each item of
information that Doe provided and the governnment's reasons for
di scounting its value. W have carefully exam ned the court's
conclusions and agree with its judgnment. Rat her than set out
here agai n the person-by-person and fact-by-fact description of
the evidence already fully chronicled in the district court
opinion, we think it suffices to portray its findings in nore
sunmary terms. In short, the district court found that the
intelligence contributed by appellant in sone instances
duplicated information the governnment had from other sources
(notably, WIIliam Negron Zapata, known as "Macho Punto Ocho"),
often i nvol ved smal | quantities of drugs, identified individuals
who already were cooperating and, in some cases, led only to
time-barred crines. Typically, appellant hinmself was the

supplier of the drugs used by the individuals he identified.?3

8 1n urging the court to find that he had gi ven substanti al
assi stance, appellant enphasized the informati on he provided
about six individuals whose drug activity he believed offered
the greatest prom se for government investigators. O these,
one already had been indicted by the time defendant was
interviewed (Ceballos); the activity of a second (Kelly Torres)
al ready had been reported by another cooperating defendant; the
information on a third (Tete) involved a transaction for which
the statute of limtations ran in March 1996, allowing little
time for the governnment to investigate; and the drugs used by
the other three individuals (Lasus, Ayala and Puchy) usually
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Qur review of both the transcripts fromthe evidentiary hearing
and appellant's witten subm ssions persuades us that the court
supportably found that his information did not anmount to
"substantial" assistance.?

Appel | ant chal | enges on several fronts the concl usion that
he failed to hold up his end of the bargain. First, he
enphasi zes that the governnment knew before executing the plea
agreenent that he already had turned over all of the information
he possessed; therefore, implicit in the prom se to consider a
§ 5K1.1 motion in exchange for his informtion was an
acknow edgnment that what he had provided was enough to
constitute "substantial assistance." He points out, in
addition, that the governnent explicitly agreed in paragraph 5
of the plea agreenment that "the defendant's failure to 'mke a

case' shall not relieve the government of exercising its

were in small anounts provided by appellant, and sone of their
transactions also becanme tinme-barred within nonths after
appel | ant began cooperati ng.

4 Appellant attenpts to discredit the governnment's
explanation for its refusal to recommend departure, and thereby
to show pretext, by asserting that prosecutors only belatedly
claimed that he had lied in his original report of drug activity
by one Rafael Pena. W see nothing suspicious in the
governnment's effort, even as a second thought, to bolster its
position with a claim of untruthfulness that it initially may
not have considered substanti al. I n any event, doubts about
appellant's veracity did not play arole inthe district court's
anal ysis of appellant's assistance and it |ikew se has not
factored into our review.
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di scretion" to file a downward departure notion. Thus, he
claims, the fact that no prosecutions resulted from his
information could not be a factor in evaluating the
substantiality of his assistance. Appel | ant argues that the
conbi nation of his full disclosure and paragraph 5 adds up to a
br oken prom se by the governnent.

As we indicated in our previous opinion, the governnment's
prom se not to base its decision on whether appellant's
information "nade a case," particularly when conbined wth
appellant's full disclosure of what he had to offer before the
agreenment was signed, may have satisfied the threshold for
obt ai ning an evidentiary hearing on the governnment's conpliance
with the agreenent. See Doe, 170 F.3d at 226. At this point,
however, entitlement to a hearing is not the issue.® Appellant
was given the opportunity to explore at |ength the useful ness of
what he provided. Although the governnment perhaps could have
done nore, and sooner, with what appellant reveal ed, see infra
at 8-9, the bottomline is that appellant's information turned
out to be of little value to prosecutors. Appel | ant

undoubt edly hoped - indeed, may have expected - that the

5 Appel l ant urges us to articul ate standards regarding "the
guantum and quality of evidence" that constitutes a sufficient
proffer to warrant a hearing into the governnent's conpliance
with a plea agreenent. That issue is not before us in this
case, and we therefore decline to engage in the discussion.
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information viewed as prom sing by the governnment would bear
sufficient fruit to earn him sentencing relief. But the

governnment's retention of discretion was an unanbi guous si gnal

that there still were hurdles to be cleared. The governnment's
obligation to consider filing the notion did not emerge unti
appel lant's i nformati on actual ly becanme significantly

profitable, albeit not necessarily through the nmaki ng of a case.?®
Appellant's second contention attenpts to deflect the
finding that his assistance was inadequate by |aying blanme on
t he government. He maintains that prosecutors unfairly deprived
him of the ability to play a greater role in their
investigations by failing to act quickly on the tips he
provi ded, rendering obsolete certain of his information.
Al t hough the governnent nust operate in good faith, we already
have concluded that its conduct here was wthin the risks
undertaken by a defendant entering into a plea agreenent:
The present allegations, even if fully accepted,

ampunt to nothing nore than the charge that the
prosecutors or police were initially encouraged by

® We reject appellant's contention that the district court's
di scussion showed that it gave inproper weight to his failure
to make a case. Although the court did, for exanple, contrast
defendant's information with that of a cooperator who was
"responsible for the indictment of up to 52 individuals," a
readi ng of the court's opinioninits entirety denonstrates that
it found appellant's tips inadequate to constitute substanti al
assi stance at any stage of the governnent's investigations.
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information that Doe provided, were slothful in
exploiting it and ultimtely canme away w th nothing.
Basically, this amunts sinply to a claim that the
governnment acted carelessly or unreasonably.

Doe, 170 F.3d at 225; see also Alegria, 192 F.3d at 189. The

governnment may have benefitted nore had it pursued appellant's
information nore aggressively, but that possibility does not
permt our interference in the governnent's discretionary

deci si on agai nst noving for departure. See Alegria, 192 F.2d at

189 ("[T]he governnent's failure to pursue such information,
wi t hout nore, ampunts at nost to carelessness and does not
suffice to make out a case of bad faith.").

In a third attack on the district court's conclusion,
appellant argues that the information he provided was no
different, quantitatively or qualitatively, from information
provi ded by ot her defendants for whomthe governnent did request
downward departures. We are disinclined to chase after clains
of differential treatment in assessing whether a particular
def endant provi ded substantial assistance because the range of
factors that may i npact the governnent's discretion is unlikely
to be a perfect match from one case to another. Here, for
exanpl e, appellant highlights Macho Punto Ocho as an equi val ent

cooperator because, inter alia, many of his reports involved

ti me-barred episodes and small quantities of drugs. Yet the
record strongly indicates that the volume of information he
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provi ded far surpassed that of appellant and led to at |east a
dozen convictions following indictnments against sonme 50
i ndi viduals. Moreover, Macho Punto Ocho's earlier cooperation
dimnished or elimnated the wusefulness of appellant's
di scl osures about certain individuals known to both of them
Anot her cooperating individual put forward as conparabl e,
W I fredo Cebal | os Trabal, began assisting the governnent as soon
as he was arrested, unlike defendant, who waited until after he
faced a possible second conviction. Even if Ceballos's nore
pronmpt cooperation seened no nore useful than appellant's - and
we make no such determ nation — we could not conclude that the
decision to provide Ileniency to Ceballos obligated the
governnent to give an equivalent benefit to appellant. We
certainly do not wish to di scourage the governnent from seeking
departure in cases where the assistance nmay appear |ess than
substantial to the outside observer. Qur task is only to ensure
that, assum ng a specific prom se, defendants who satisfy the
prerequisite are not unfairly deprived of the reward. For the
reasons we have expl ai ned, the defendant here did not establish

entitlenment to the relief.”?

” This case illustrates why we think that conparing
di fferent defendants' assistance ordinarily would shed little,
if any, light on the government's conpliance with a plea

agreenent prom sing discretionary sentencing relief. W do not,
however, reject the possibility that such an analysis could be
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Final ly, appell ant argues t hat t he governnent's deci si on was
infected by gender bias and that the district court inproperly
failed to factor the governnment's notivation into its anal ysis.
In his view, he provided the government with anple information
to investigate a substantial anount of illegal drug activity.
Appel | ant asserts that, but for the inproper aninus against his
attorney, who is female, the government not only would have
acted more expeditiously to investigate the information he
provi ded but al so woul d have assessed what he did provide nore
favorably.

Al t hough the district court found that appellant had nade
a colorable claimof aninus,® it found it unnecessary to address
the claim because appellant had not nmet the "substantial
assi stance" threshold. Appellant urges us to remand the case
and direct the district court to reconsider his assistance in
light of the governnment's wunconstitutional notivation. He

mai ntains that, if the government's intentionally obstructioni st

useful in an appropriate case.

8 Appellant relied on several episodes linked to his
attorney's successful defense of another defendant in a 1995
case prosecuted by Assistant U S. Attorney Quiles. Anong other
t hings, in a tel ephone conversation with defense counsel, Quiles
referred to that case and allegedly called her "an intelligent
bitch." Appellant attributes Quiles' aninus both to his
attorney's gender and to the prosecutor’'s having | ost the case,
and perhaps in particul ar because the |oss was to a woman.
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approach to his case is factored in, the outcome would be
different.

The record belies the contention that gender bias played a
significant role in appellant's fate. He attributes the
discrimnatory aninmus only to Assistant U.S. Attorney Quiles.
Quil es, however, did not take over appellant's case until the
summer of 1996, nearly a year after appellant first gave the
government information about others' drug activities and at
| east half a year after he entered into the plea and cooperation
agreenment. A nunber of the transactions reported by appellant
becanme tinme-barred in the spring of 1996; the crucial inaction
therefore occurred earlier. The record evidence is that the
AUSA who previously handled the case, Ml drow, was extrenely
busy and did not nove appellant's case along sinply because he
did not get to it. Indeed, defense counsel acknow edged at the
hearing that the |likely reason for the governnment's failure to
act during that time period was that the case agent and
prosecut or were "too busy"” and "overloaded.” By the time Quiles
acquired the case, the potenti al value of appellant's
information al ready had deteri orat ed.

Thus, even if AUSA Quiles did harbor gender bias —and we
do not suggest that he did —we find no basis on this record for

concluding that it played a material part in limting the
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assi stance that appellant was able to provide. The governnment
may have been responsi ble for dimnishing the useful ness of his
information by failing to act quickly, but, as we have
expl ai ned, this does not affect the integrity of the decision
agai nst awarding a downward departure. See supra at 8. The
government's assessnent, endorsed by the district court, that
the i nformati on he was able to supply fell short of "substanti al
assi stance"” is, under the facts of this case, unassailable

Like the district court, we conclude that his failure to neet
t hat standard makes it unnecessary to consider any further the
possibility of unconstitutional aninus.?

For the foregoing reasons, the judgnent of the district

court is affirned.

® W& recogni ze that appellant at least inplicitly seeks to
bypass the conclusion that he did not provide substanti al
assi stance by contendi ng that, notw thstandi ng t he reduced val ue
of his information by the time Quiles took over his case, the
governnment would have noved for departure but for the
prosecutor's aninus. In the face of the government's w de
di scretion to withhold a departure notion, however, it would be
exceedingly difficult to prove that a refusal to nove stemmed
fromunconstitutional bias rather than an honest eval uation of
t he assistance provided. We can presently inmagine only two
circumstances in which such a claimcould succeed: (1) if the
def endant' s evidence of assistance was so overwhel m ng that no
reasonabl e prosecutor could characterize it as |less than
substantial, thereby creating an inference of bias; and (2) if
t he defendant produced direct or simlarly conpelling evidence
of bias, i.e., the highly unlikely "snmoking gun." Nei t her
ci rcunstance exists here.
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